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INTRODUCTION 
  

1. Pursuant to A.R.S. § 40-254, Sierra Club appeals the Commission’s decision to 

grant UNS Electric Company’s (“UNS”) application for a disclaimer of jurisdiction for an 

expansion of the gas-fired Black Mountain Generating Station (“Black Mountain”). 

2. Arizona’s Power Plant and Transmission Line Siting Statute (“Siting Statute”) 

requires that a utility seeking to construct a thermal power plant with a nameplate generating 

capacity of 100 megawatts (“MW”) or larger must obtain a Certificate of Environmental 

Compatibility (“Certificate”) for the project from the Commission. A.R.S. §§ 40-360(9), 40-

360.07. The purpose of this requirement is to ensure that the environmental impacts of power 

plant projects are reviewed, that the public and affected stakeholders have an opportunity for 

input, and that impacts are mitigated where appropriate. 

3. In March 2024, UNS applied to the Arizona Power Plant and Transmission Line 

Siting Committee (“Siting Committee”) seeking a disclaimer of jurisdiction over UNS’s 

proposal to construct a 200 MW expansion (“Project”) including four new gas-fired generating 

turbines at the existing Black Mountain facility. UNS sought to avoid environmental review of 

the Project, asking the Siting Committee to determine that the 200 MW Project was not a 

“plant” over 100 MW under the Siting Statute and thus did not require a Certificate. 

4. At a hearing in April 2024, the Siting Committee heard extensive evidence and 

testimony showing that the Project is a plant over 100 MW and requires a Certificate. After the 

hearing, the Siting Committee voted 9 to 2 to reject UNS’s application, issuing an order (“Siting 

Committee Order”) finding that the Project was subject to Commission jurisdiction and required 

a Certificate pursuant to A.R.S. § 40-360.07.  
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5. The Commission subsequently overturned the Siting Committee’s decision, 

unlawfully concluding in Decision No. 79388 (“Decision”) that the Project was not subject to 

Commission jurisdiction and as a result, that no Certificate was required. Under the 

Commission’s unprecedented Decision, no gas-fired power plant over 100 MW would require a 

Certificate, no matter how large the plant, as long as each individual generator within that plant 

is less than 100 MW. This would exempt most large gas-fired power plants being built in 

Arizona today from any environmental review by the Commission, as larger plants typically 

consist of multiple smaller units, for the purpose of flexible energy dispatch, or “peaking.” 

6. The Commission’s decision to grant a disclaimer of jurisdiction is unlawful and 

unreasonable because (1) it misinterpreted the Siting Statute, distorting its plain meaning and 

ignoring the expressly stated intent of the Arizona Legislature, (2) it contained numerous factual 

errors that contradict the evidentiary record developed at the Siting Committee hearing, and (3) 

it arbitrarily overturned decades of Commission precedent without explanation or record 

support. 

7. Sierra Club therefore respectfully requests that this Court vacate the 

Commission’s unlawful grant of a disclaimer of jurisdiction in Decision No. 79388 and affirm 

that the Project is a “plant” subject to Commission jurisdiction and requires a Certificate of 

Environmental Compatibility, consistent with the Siting Committee Order. 

PARTIES, JURISDICTION, AND VENUE 

8. Sierra Club is a nonprofit corporation organized and existing under the laws of 

the state of California, with offices in many states including Arizona.  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

4 

9. Sierra Club is dedicated to the protection of the environment, the climate, and 

human health. 

10. Sierra Club has over 13,000 members in the state of Arizona, including 

approximately 200 members who live in Mohave County. Approximately 250 Sierra Club 

members are residential utility customers of UNS. 

11. Sierra Club’s Grand Canyon Chapter has its principal office in Phoenix, Arizona. 

12. Sierra Club has been a party to multiple Siting Committee proceedings regarding 

the siting of proposed thermal power plant projects, including a recent Siting Committee 

proceeding regarding Salt River Project’s Coolidge Expansion Project. Sierra Club intends to 

intervene as a party in similar Siting Committee proceedings in the future. 

13. Defendant Arizona Corporation Commission is a five-member, publicly-elected 

body created under Ariz. Const. art. 15. Defendants Jim O’Connor, Nick Myers, Kevin 

Thompson, Lea Márquez Peterson, and Anna Tovar are Commissioners of the Arizona 

Corporation Commission and are named solely in their official capacities.  

14. The Commission is an agency of the State of Arizona under A.R.S. § 41-1001. 

15. The Commission’s principal office is located in Maricopa County, Arizona.  

16. The actions of the Commission and its members that are the subject of this 

Complaint occurred in Maricopa County, Arizona.  

17. Jurisdiction and venue are proper in this Court pursuant to, inter alia, A.R.S. §§ 

40-254(A) and 40-360.07(C). 
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LEGAL BACKGROUND 

The Siting Statute and Commission Jurisdiction  

18. Arizona’s Power Plant and Transmission Line Siting Statute was originally 

enacted in 1971. A.R.S. § 40-360 et seq. The law which enacted the Siting Statute includes a 

legislative declaration of policy, which states that the statute’s purpose is to “provide a single 

forum for the expeditious resolution of all matters concerning the location of electric generating 

plants and transmission lines in a single proceeding.” Laws 1971, Ch. 67, § 1. The Legislature’s 

declaration of policy also states that construction of “major new facilities” for electric 

generation has adverse environmental impacts, and concludes it is “essential in the public 

interest to minimize any adverse effect upon the environment . . . which such new facilities 

might cause.”  Id. Accordingly, the Legislature recognized a need for environmental review of  

“the decision to locate a specific major facility at a specific site.” Id. 

19. To achieve these goals, the Siting Statute requires that in order to construct a 

thermal power plant with a nameplate capacity of 100 MW or larger, a utility must obtain a 

Certificate from the Commission. A.R.S. §§ 40-360(9), 40-360.07. 

20. A.R.S. § 40-360.03 requires that “[e]very utility planning to construct a plant . . . 

in this state shall first file with the commission an application for a certificate of environmental 

compatibility.” A.R.S. § 40-360.07(A) requires that “[n]o utility may construct a plant . . . 

within this state until it has received a certificate of environmental compatibility from the 

committee with respect to the proposed site, affirmed and approved by an order of the 

commission.” 
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21. A.R.S. § 40-360(9) defines “plant” as “each separate thermal electric, nuclear or 

hydroelectric generating unit with a nameplate rating of one hundred megawatts or more for 

which expenditures or financial commitments for land acquisition, materials, construction or 

engineering exceeding $50,000 have not been made before August 13, 1971.” (emphasis added). 

22. Nameplate capacity rating is the maximum output of electricity that generating 

equipment can produce under specific conditions designated by the manufacturer.  

23. Certificate applications are reviewed by the Siting Committee, which holds 

hearings and receives evidence. A.R.S. §§ 40-360.03, 40-360.04. The Siting Committee must 

evaluate whether a proposed project is environmentally compatible with the proposed site, and 

must consider a project’s impacts on the “total environment of the area,” “[n]oise emission 

levels,” visual impacts, the “estimated cost of the facilities,” and other factors. A.R.S. § 40-

360.06(A). 

24. When the Commission reviews the Siting Committee’s decision to grant or deny 

a Certificate,  it must consider the factors in A.R.S. § 40-360.06 and “balance, in the broad 

public interest, the need for an adequate, economical and reliable supply of electric power with 

the desire to minimize the effect thereof on the environment and ecology of this state.” A.R.S. § 

40-360.07(B). 

Commission Precedent Applying the Siting Statute 

25. Since the Siting Statute’s enactment in 1971, Arizona utilities have routinely 

applied for Certificates for multi-unit power plant projects with total nameplate capacities over 

100 MW, including when those projects were made up of individual units of less than 100 MW. 
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The Commission has uniformly issued Certificates for such projects, including in Commission 

Decision Nos. 63863 (2001), 70108 (2007), 70636 (2008), 76638 (2018), and 79020 (2023). 

26. In 2007, in Case No. 133, Commission Staff concluded that a 175 MW gas-fired 

power plant expansion project consisting of four 45 MW units required a Certificate because the 

total nameplate capacity of those units exceeded 100 MW, considering the units together as a 

whole. The Commission ultimately required a Certificate for the project in Decision No. 70108.  

27. The Commission’s rules provide that a Certificate application “may be filed in 

the alternative in situations where the applicant is in doubt as to whether an application is 

required by law” and that “[i]n such instances the application shall request a disclaimer of 

jurisdiction from the Committee or, in the alternative, a certificate of environmental 

compatibility.” A.A.C. § R14-3-203(D). 

28. Prior to UNS’s application in this case, there is no record of any utility applying 

to the Committee for a disclaimer of jurisdiction over the siting of a multi-unit thermal 

generating project, or of the Siting Committee or Commission ever granting such a disclaimer.  

29. Given the Siting Statute’s clear language, the many Commission decisions 

consistently applying the Statute, and the absence of prior applications for disclaimer, no 

published Arizona court decision has considered the novel arguments regarding the scope of 

Certificate review put forward by UNS and newly endorsed by the Commission in Decision No. 

79388. 
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GENERAL FACTUAL ALLEGATIONS 

The Existing Black Mountain Generating Station 

30. Black Mountain Generating Station is a gas-fired electric generating facility 

owned and operated by UNS. The plant is located in Mohave County, Arizona. The existing 

Black Mountain facility consists of two gas-fired units which began operation in 2008. UNS 

never obtained a Certificate nor a disclaimer of jurisdiction for the existing Black Mountain 

facility. Commission Decisions 70186 and 71914 describe the existing Black Mountain plant as 

a single 90 MW generating facility. 

31. The existing Black Mountain facility’s two units are treated as a single plant in 

the Arizona Department of Environmental Quality’s (“ADEQ”) air permitting process for the 

facility, including in UNS’s air permit application and in the air permit issued by ADEQ.  

32. Likewise, the existing two-unit Black Mountain facility is classified as a single 

plant in reports filed by UNS with the United States Energy Information Administration 

(“EIA”). UNS’s filings with the EIA report both units at Black Mountain on one form using a 

single plant code. 

The Proposed Black Mountain Expansion Project 

33. On March 8, 2024, UNS filed an application with the Siting Committee seeking 

a disclaimer of jurisdiction for a proposed expansion of Black Mountain. The Project would 

construct four new 50-MW gas-fired units as part of a single plant, with a total nameplate 

capacity of 200 MW. The Project’s four new units would be located at the same site, adjacent to 

the existing Black Mountain units. 
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34. The Project’s four new units would form a single integrated generating facility. 

The units would rely on at least sixteen types of shared equipment and facilities, and would be 

physically connected to most of this shared equipment. All four new units would share an 

evaporation pond, ammonia tank, air cooler skid, fuel gas coalescing skid, station service 

transformer, storage building, raw water tank, reverse osmosis building, demineralized water 

tank, air compressor, and raw water forwarding pump. Other shared equipment, including power 

control modules, chillers / cooling towers, generator step up transformers, and power 

distribution centers, would be built in pairs serving two new units each. In short, the Project’s 

four new units would make up a single integrated power plant. 

35.  The entire expansion Project would rely on a single external electric line 

connecting it to the power grid, and a single external pipeline supplying gas to the new units. 

36. UNS has indicated that it will submit a single air permit application to ADEQ 

covering all four of the proposed Black Mountain units as a single plant. UNS has also stated 

that it plans to report all four of the proposed Black Mountain units to the EIA on one form, as a 

single plant, using a single plant code. 

37. Although the Project would consist of four connected units, located at the same 

site and relying on shared equipment, and would be treated as a single plant in filings with state 

and federal agencies, UNS’s application claimed that the Project should be considered four 

separate power plants, each with a nameplate capacity of 50 MW, rather than a single plant, 

thereby avoiding Siting Committee jurisdiction. UNS’s application argued that because each of 

the 200 MW Project’s four connected units would be individually under 100 MW, no Certificate 

was required for the Project. 
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Siting Committee Review of UNS’s Application 

38. Sierra Club intervened in the Siting Committee proceeding on March 21, 2024. 

The Arizona Solar Energy Industries Association (“AriSEIA”), Western Resource Advocates 

(“WRA”), Southwest Energy Efficiency Project (“SWEEP”), and Commission Staff also 

intervened.  

39. The Siting Committee held a two-day evidentiary hearing on April 24 and 25, 

2024. The hearing included testimony from UNS witnesses, as well as testimony from Sierra 

Club witness Cara Fogler and WRA witness Dr. Alex Routhier, who holds a Ph.D. in electrical 

engineering.  

40. The evidence and witness testimony showed that the Project constituted a single 

integrated thermal power plant over 100 MW. Evidence and testimony established that each of 

the four new units would rely extensively on numerous types of shared equipment, and would be 

physically connected to that shared equipment via pipes, wires, and lines. Ms. Fogler showed 

that the existing Black Mountain units are treated as a single plant, not multiple plants, in 

Arizona’s air permitting process and in UNS’s reporting to the EIA. 

41. At the end of the hearing, the Siting Committee voted 9 to 2 to deny UNS’s 

application for disclaimer of jurisdiction, concluding that the Project was subject to Committee 

jurisdiction and required a Certificate. Five of the six Siting Committee members appointed by 

Commissioners voted to reject UNS’s application. 

42. On May 2, 2024, the Siting Committee issued a written order denying UNS’s 

application. A true and correct copy of the Siting Committee Order is attached as Exhibit 1. The 

Order concluded that the Project is a plant with a nameplate capacity greater than 100 MW, and 
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therefore required a Certificate. The Committee’s Order found that where several units share the 

same site and are not separate units, the aggregate nameplate rating of those units determines 

whether a Certificate is required. See Siting Committee Order at 5.  

43. The Siting Committee Order also emphasized the Legislature’s intent that the 

Certificate process apply to “major new facilities,” and that the Committee review the impacts 

of a “specific major facility at a specific site.” Id. at 4-5. The Committee concluded that UNS’s 

proposed reading of the Siting Statute would generate absurd results, because it would require a 

Certificate for a single 100 MW gas unit but allow the construction of 1000 MW of small 

modular nuclear reactors without a Certificate, as long as each individual reactor had a 

nameplate rating of less than 100 MW. Id. at 6. 

Commission Review of UNS’s Application 

44. On May 16, 2024, UNS filed a request for Commission review of the 

Committee’s decision. On June 3, 2024, Staff issued two sample orders, one overturning the 

Committee decision and one upholding the Committee decision. On June 7, 2024, Sierra Club 

filed exceptions to Staff’s sample orders. AriSEIA, WRA and SWEEP also filed exceptions.  

45. At the Commission’s June 11, 2024 open meeting, the Commission voted 4 to 1 

to overturn the Siting Committee Order and grant UNS’s application for disclaimer of 

jurisdiction.  

46. On June 20, 2024, the Commission issued Decision No. 79388, granting UNS’s 

application. A true and correct copy of Decision No. 79388 is attached as Exhibit 2. 

47. Decision No. 79388 included numerous misstatements of law and fact. The 

Commission misinterpreted the plain language of the Siting Statute, incorrectly finding that 
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multi-unit thermal power plant projects over 100 MW do not require Certificates as long as each 

individual unit within those projects is less than 100 MW. 

48. The Commission unlawfully concluded that it lacked jurisdiction over the 

Project and that no Certificate was required on the ground that the Project was four power plants 

under the Siting Statute, rather than a single power plant. Specifically, the Decision inaccurately 

found that the Project’s four units would be separate rather than interconnected, contradicting 

the factual record and mischaracterizing the units’ reliance on shared equipment. The Decision 

ignored abundant facts in the evidentiary record which demonstrated that the four new units 

would be physically connected as a single integrated power plant.  

49. On July 10, 2024, Sierra Club filed a timely request for rehearing and 

reconsideration of Decision No. 79388 pursuant to A.R.S. §§ 40-253(A) and 40-360.07(C). A 

true and correct copy of Sierra Club’s rehearing request is attached as Exhibit 3. 

50. Sierra Club’s rehearing request showed that the Siting Committee had correctly 

interpreted the Siting Statute and that the evidentiary record supported the Committee’s denial 

of UNS’s request for disclaimer of jurisdiction. Sierra Club explained that the Commission’s 

decision to grant the disclaimer was unlawful, unreasonable, and unsupported by the evidentiary 

record. WRA and the State of Arizona also filed rehearing requests. 

51. The Commission did not act on Sierra Club’s request for rehearing and 

reconsideration within twenty days of its filing, and the request was therefore deemed denied 

pursuant to A.R.S. § 40-253(A). 

52. Sierra Club therefore files this timely complaint within 30 days of the date on 

which its request for rehearing and reconsideration was deemed denied. A.R.S. § 40-254(A). 
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COUNT I 

Unlawful Determination: Misinterpretation of Siting Statute; Action in Excess of 

Commission Jurisdiction and Legal Authority 

53. Sierra Club incorporates the foregoing allegations as if set forth fully herein. 

54. A Commission decision must be vacated if clear and satisfactory evidence shows 

that it is unreasonable or unlawful. A.R.S. § 40-254.  

55. Decision No. 79388 is unlawful because it fundamentally misinterpreted the 

plain language of the Siting Statute. Specifically, the Commission misinterpreted the definition 

of “plant” in A.R.S. § 40-360(9), and therefore incorrectly identified the circumstances in which 

a Certificate is required under A.R.S. §§ 40-360.03 and 40-360.07. 

56. Decision No. 79388 unlawfully concluded that thermal power plants over 100 

MW do not require Certificates as long as each unit within those projects is less than 100 MW. 

See Decision No. 79388 at 18, ¶¶ 55-56. The Commission incorrectly found that the Project 

constituted four distinct power plants and therefore did not require a Certificate under the Siting 

Statute. Id. at 18, ¶ 56. 

57. Decision No. 79388 misinterpreted the Siting Statute’s plain meaning. Under the 

statute, multiple connected generators or units within a single generating facility or generating 

unit comprise one “plant” under A.R.S. § 40-360(9), not multiple separate plants. To qualify as a 

“plant,” a unit must be “separate” from other units. Units at the same facility that are connected 

and rely on shared equipment are not “separate,” and therefore constitute a single plant or 

generating unit. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

14 

58. Decision No. 79388 failed to acknowledge that multiple connected, integrated 

units can make up a single larger generating unit. If a multi-unit thermal power plant has a total 

nameplate capacity over 100 MW, that plant requires a Certificate, regardless of the capacity of 

the individual units or generators that make up the plant. 

59. Decision No. 79388 also ignored the express intent of the Arizona Legislature. 

The declaration of policy in the law enacting the Siting Statute expressed the Legislature’s intent 

for the Siting Committee to evaluate the environmental impacts of “major new facilities” at 

specific sites, and for those impacts to be evaluated in a single comprehensive proceeding. Laws 

1971, Ch. 67, § 1. This declaration of policy shows that the Legislature intended for 

environmental impacts of major facilities to be evaluated as a whole, not for individual parts of 

those facilities to be considered separately. Accordingly, the Legislature set the 100 MW 

minimum threshold in the statutory definition of “plant” to delineate what constitutes a “major 

new facility” subject to the Certificate process. See id.; A.R.S. § 40-360(9). 

60. The Commission’s misinterpretation of the Siting Statute flies in the face of the 

Legislature’s purpose in enacting the statute, and would enable “major facilities” to avoid 

environmental review by mischaracterizing them as several smaller plants. 

61. Decision No. 79388 also ignored principles of statutory interpretation, 

incorrectly claiming that legislative intent cannot be considered when interpreting the Siting 

Statute. See Decision No. 79388 at 16, ¶ 50. On the contrary, the Arizona Supreme Court has 

made clear that courts “read a statute in the context of the law that grants it authority” and that 

courts “may consider a statement of legislative intent . . . in discerning the meaning of a statute.” 

Planned Parenthood Arizona, Inc. v. Mayes, 545 P.3d 892, 897 (Ariz. 2024).  
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62. The Commission’s misinterpretation of the Siting Statute would result in absurd 

outcomes. If Decision No. 79388 were upheld, a Certificate would not be required for any 

thermal or nuclear power plant, regardless of the plant’s total capacity or the number of units 

within the plant, as long as each individual unit had a nameplate rating under 100 MW. A new 

thermal power plant with one 100 MW turbine would be subject to Certificate review, while a 

new 500 MW thermal power plant with ten 50 MW turbines would not be subject to Certificate 

review. This is not what the Legislature intended. The Commission ignored these absurd results. 

63. The Commission does not hold the constitutional or statutory authority to change 

statutes enacted by the Arizona Legislature. It cannot unilaterally rewrite the Siting Statute. In 

Decision No. 79388, the Commission exceeded its jurisdiction and legal authority by attempting 

to change the meaning of the Siting Statute in order to achieve a policy result. 

64. Commission Decision No. 79388 is unreasonable and unlawful because it 

misinterpreted the Siting Statute and thus incorrectly concluded that the Project did not require a 

Certificate.  

COUNT II 

Unlawful and Unreasonable Determination: Not Supported by Substantial Evidence 

65. Sierra Club incorporates the foregoing allegations as if set forth fully herein. 

66. Decision No. 79388 is unlawful and unreasonable because it is not supported by 

the evidentiary record. 

67. The Commission’s decisions must be supported by substantial evidence, and 

cannot be arbitrary, capricious, or an abuse of discretion. Sierra Club--Grand Canyon Chapter 

v. Ariz. Corp. Comm'n, 237 Ariz. 568, 354 P.3d 1127, 1134 (Ct. App. 2015). 
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68. Commission review of Siting Committee decisions “shall be conducted on the 

basis of the record” developed at the evidentiary hearing before the Committee. A.R.S. § 40-

360.07(B). 

69. Decision No. 79388 misstated material facts, contradicting and ignoring the 

factual record developed at the Siting Committee hearing. The Decision falsely declared that 

“Controlling Facts Are Not in Dispute,” and that the physical layout of the units and the nature 

of the unit components is undisputed. Decision No. 79388 at 10:8, 10:17-18. On the contrary, 

there are material disputed facts regarding the physical configuration of the Project’s units and 

the connections between those units. 

70. Decision No. 79388 wrongly found that the Project’s four units would be 

separate rather than interconnected, contradicting the factual record. See id. at 10-11, ¶¶ 35-36. 

The Commission also mischaracterized the units’ reliance on shared equipment, again 

contradicting the record developed in the Siting Committee hearing. Id. The Commission 

incorrectly asserted that all Project components would be “individual to the generating unit.” Id. 

at 10:18. The Decision correctly acknowledges that the units would share some equipment, but 

incorrectly asserts that the shared equipment would “not physically adjoin the units in any way.” 

Id. at 11:3.  

71. Contrary to the Commission’s assertions, the record shows that the Project’s 

units would rely extensively on shared equipment that is not individual to each unit, and that 

there would be extensive physical connections between the units and shared equipment. The 

record shows that the units would be physically integrated, not separate. 
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72. Decision No. 79388 does not address this evidence from the Siting Committee 

record. 

73. This same evidence supports the Siting Committee’s decision to deny UNS’s 

application for disclaimer of jurisdiction and its conclusion that a Certificate is required. 

74. The Commission’s decision to grant UNS’s application for disclaimer of 

jurisdiction is not supported by substantial evidence and was not “conducted on the basis of the 

record” developed before the Siting Committee. Decision No. 79388 is therefore unlawful and 

unreasonable. 

COUNT III 

Unlawful and Unreasonable Determination: Failure to Explain Reversal of Prior Decisions 

75. Sierra Club incorporates the foregoing allegations as if set forth fully herein. 

76. Decision No. 79388 is unlawful and unreasonable because it reverses decades of 

Commission precedent without a reasoned explanation or supporting evidence for the reversal. 

77. The Commission’s decisions cannot be arbitrary, capricious, or an abuse of 

discretion. Sierra Club--Grand Canyon Chapter v. Ariz. Corp. Comm'n, 237 Ariz. at 1134. 

Where an agency fails to articulate a satisfactory explanation for a decision, including a 

“rational connection between the facts found and the choice made,” that action is arbitrary and 

capricious. See Compassionate Care Dispensary, Inc. v. Ariz. Dep't of Health Servs., 244 Ariz. 

205, 213 (Ct. App. 2018). 

78. An agency’s decision is arbitrary and capricious if the agency fails to follow its 

own precedent without providing a sufficient explanation justifying that reversal. Andrzejewski 
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v. F.A.A., 563 F.3d 796, 799 (9th Cir. 2009). The Commission must justify departures from its 

own precedents, providing a reasoned explanation for the reversal. 

79. In the decades since the Siting Statute’s enactment, the Commission has 

repeatedly issued Certificates for multi-unit thermal generating projects that are larger than 100 

MW but consist of multiple units of less than 100 MW, including in Commission Decisions 

Nos. 63863 (2001), 70108 (2007), 70636 (2008), 76638 (2018), and 79020 (2023). Decision No. 

79388 makes no attempt to explain why its new interpretation of the Siting Statute differs from 

the Commission’s conclusions in those earlier cases, nor does it attempt to differentiate the facts.   

80. Decision No. 79388 does not address the 2007 brief filed by Commission Staff 

in Case No. 133, which found that a multi-unit gas-fired power plant project required a 

Certificate because the combined total capacity of the project’s units exceeded 100 MW, or the 

Commission’s issuance of a Certificate for that project in Decision No. 70108.  

81. No party has identified any previous case in which an applicant obtained a 

disclaimer of jurisdiction for the siting of a multi-unit generation project similar to the Black 

Mountain proposal. 

82. Decision No. 79388 overturns decades of Commission precedent in Certificate 

cases without explaining why the Commission has changed the position it took for the last fifty 

years.  

83. Decision No. 79388 is arbitrary and capricious because it does not provide a 

reasoned explanation for the Commission’s sudden reversal of its own long-established 

precedent. 
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PRAYER FOR RELIEF 

WHEREFORE, Sierra Club requests that this Court grant the following relief: 

A.  Vacate, set aside, and reverse Commission Decision No. 79388 as unlawful, 

unreasonable, or both. 

B. Remand the matter to the Commission with instructions to (1) affirm the Siting 

Committee’s Order denying UNS’s application for disclaimer of jurisdiction and (2) affirm the 

Siting Committee’s finding that UNS’s proposed Black Mountain Project is subject to 

Commission jurisdiction and requires a Certificate of Environmental Compatibility. 

C. Issue a temporary restraining order and preliminary injunction prohibiting any 

construction at the Project site until this case is resolved and UNS obtains a Certificate of 

Environmental Compatibility for the Project.  

D. Enter judgment in favor of Sierra Club.  

E. Award Sierra Club its costs and attorneys’ fees pursuant to A.R.S. § 12-348 and 

other applicable statutes or doctrines. 

F. Grant such further relief as the Court deems just and proper.  
 

RESPECTFULLY SUBMITTED this 29th day of August, 2024. 

      
 /s/ Patrick Woolsey   
Patrick Woolsey (Pro Hac Vice) 
Nihal Shrinath (Pro Hac Vice) 
Sierra Club Environmental Law Program   
2101 Webster Street, Ste 1300    
Oakland, CA 94612     
patrick.woolsey@sierraclub.org 
nihal.shrinath@sierraclub.org 
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 /s/ Chanele Reyes   
Chanele N. Reyes - AZ Bar No. 034898 
Arizona Center for Law in the Public Interest 
352 E. Camelback Rd. Suite 200 
Phoenix, AZ 85012 
chanele@aclpi.org 
 
COUNSEL FOR SIERRA CLUB
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