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exhibits, the majority of illegal logging in Indonesia is believed to be committed by large
wood processing operations who violate the law by, for example, harvesting more than their
allowed amount, harvesting in restricted areas, failing to replant or comply with other terms
of their logging concessions, or falsifying documents or underreporting amounts cut in order
to avoid royalty payments.20

Logging in violation of these legal requirements is reported to be a systematic and
widespread phenomenon in Indonesia, and it is estimated to account for a majority of all
timber produced in the country. The United Nations Environment Program estimates that 73
to 88 percent of all timber logged in Indonesia is harvested under conditions that violate
Indonesian law.”! The same United Nations report cites a decline in legal timber supplies to
8 million cubic meters in 2000, contrasted with a total logging output estimated at 70 to 80
million cubic meters.”> In addition, the United Nations cites Indonesian government reports
that illegal logging occurs in 37 of Indonesia’s 41 national parks.>®> The U.S. Department of
Agriculture cites estimates that up to 68 million cubic meters of timber are cut illegally in
Indonesia annually, compared to nominally legal timber volumes of 45.9 million cubic

meters reported by the Indonesian government for 2005.%*

*d.
*! See Christian Nellman, et al., The Last Stand of the Orangutan — State of Emergency: lllegal Logging, Fire
and Palm QOil in Indonesia’s National Parks, United Nations Environment Program and United Nations
Economic, Social and Cultural Office (February 2007) at 16. Attached at Exhibit 8. See also Esther Schroeder-
Wildberg and Alexander Carius, /llegal Logging, Conflict and the Business Sector in Indonesia, Capacity
Building International, Germany and Adelphi Research (2003) at 24 —25. Attached at Exhibit 4.
2 See Christian Nellman, et al., The Last Stand of the Orangutan — State of Emergency: Illegal Logging, Fire
and Palm Oil in Indonesia’s National Parks, United Nations Environment Program and United Nations
2E}conomic, Social and Cultural Office (February 2007) at 16. Attached at Exhibit 8.

Id at 18.
* See Niniek Alam and Titi S. Rahayu, Indonesia Solid Wood Products Annual — 2005, USDA Foreign
Agricuitural Service, GAIN Report No. ID5016 (July 8, 2005) at 3, 7. Attached at Exhibit 2.
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Numerous studies indicate that enormous growth in Indonesia’s pulp and paper
industries, fueled in large part by government subsidies, has raised demand for timber and
thus increased pressures to log illegally. In 2000, for example, the consumption of wood in
pulp production alone exceeded the entire legal supply of timber in Indonesia.”® One
frequently referenced study found that as much as 40 percent of the wood consumed by
Indonesian pulp producers between 1994 and 1999 was from illegal sources.’® The
Indonesian pulp and paper industry’s dependence on illegal logging has been acknowledged
by the Indonesian government, which noted in 2003: “Many companies are supplied not from
HTIs {industrial tree plantations}, but from natural forests and even illegal operations.”’

Environmental advocates and investigators in Indonesia have researched illegal
logging in Indonesia for a number of years. Their reports provide a strong indication that
pulp and paper companies in Indonesia benefit from the provision of logs that have been
harvested in conditions of questionable legality. Selected monthly reports from one forest
monitoring group, Eyes on the Forest, are attached at Exhibit 9.

In addition, excerpts from reports by other environmental groups that monitor logging

in Indonesia are below.

Z See FWI/GFW, The State of the Forest: Indonesia, Forest Watch Indonesia and Global Forest Watch (2002)
at 39. Attached at Exhibit 3.

% Christopher Barr, Banking on Sustainability: Structural Adjustment and Forestry Reform in Post-Suharto
Indonesia, WWF and CIFOR (2001) at 68. Attached at Exhibit 2 to the supplemental submission of the
NewPage Corporation of Nov. 15, 2006.

27 See Rivani Noor and Rully Syumanda, Social Conflict and Environmental Disaster: A report on Asia Pulp
and Paper’s Operations in Sumatra, Indonesia, Community Alliance for Pulp & Paper Advocacy, World
Raiforest Movement, and WALHI (Friends of the Earth Indonesia) (Dec. 2006) at 25. Attached at Exhibit 5.
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WWE, Legality of Timber Consumed by Asia Pulp and Paper’s Mills in Indonesia:™

“... 47 percent, nearly half, of the raw material consumed by Indah Kiat during the first ten
months of 2003 was category 5 timber, of legally uncertain origin. Eight percent of the timber
consumed by Lontar Papyrus was from similarly difficult to ascertain sources. Taken together,
3,949,490 out of 11,318,839 cubic meters, or 35 percent of the timber consumed by the two
mills, was from Category 5 sources whose legality is far from assured.”

WWF, Statement Summarizing WWF Concerns:"

“APP/SMG continues to clear peat swamp forests with a peat depth of more than 3 metres. This
violates Indonesian law.”

“APP/SMG continues to clear forests with more than 20m3 per hectare of commercially
valuable wood. This violates Indonesian law.”

“During an audit in November 2003, LEI (Lembaga Ekolabel Indonesia) auditors found
APP/SMG sourced wood from illegal logging operations at three of five sample sites. One of
those was operating inside a protected area. The legality of at least 30% of APP’s fiber supply is
questionable. LEI was hired by APP to evaluate whether the company purchased wood of
illegal origin and whether it had a system in place to prevent such deliveries.”

“Since establishing its Forest Crime Unit in 2001, WWF has repeatedly found evidence of
APP/SMG buying wood illegally harvested in the proposed Tesso Nilo National Park and
elsewhere in the Province of Riau. WWF staff tracked the trucks from the logging and loading
sites directly to the APP mill. Large areas in the proposed national park have been cleared this
way. Each time WWF requested that APP/SMG stop this practice, APP/SMG responded that it
would check its suppliers and would suspend its delivery contracts with them. Despite these
statements, the WWF Forest Crime Unit keeps finding illegal wood deliveries to APP.”

WWF, Monitoring Illegal Logging Operations in Riau, Sumatra:>

“All wood deliveries described here were from indiscriminate clear felling of trees of as little as
30 cm inside the proposed Tesso Nilo National Park .... All wood deliveries described here
used licenses for harvesting of trees at distant sites. The licenses were not valid for the area
where the trees were actually cut .... Some wood deliveries described here used licenses that
had already expires .... these logging operations were therefore illegal. All wood deliveries
described here went to Asia Pulp and Paper’s (APP) Indah Kiat Pulp and Paper mill ....”

2 WWF Indonesia, Legality of Timber Consumed by Asia Pulp and Paper’s Mills in Indonesia: January —
October 2003, WWF Indonesia (2004). Attached at Exhibit 10.

* Statement Summarizing WWF Concerns over the Origin of Fiber for the Mills of the Asia Pulp and Paper
Company in Sumatra, Indonesia, WWF (July 13, 2004) at 9 — 10. Attached at Exhibit 11.

** WWF, Monitoring lllegal Logging Operations in Riau, Sumatra, WWF Forest Crime Unit (June 2004).
Attached at Exhibit 12.
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WWF, Hiding Destruction behind False Advertisements:”

“Development of plantation on peatlands is also legally problematic. The government of
Indonesia prohibits the clearing of forest above peat with depths of more than three meters ....
73% of 2005’s natural forest cover in all APP associated concessions in Riau was on peat
deeper than 4 meters ... and therefore should be protected.”

“Clearance of natural forests on peatlands in Riau involves another legal problem. Peatland
forests are good habitat for Ramin trees (Gonystylus spp.), which is under Indonesia’s decreed
moratorium on logging and trade .... A botanical survey in August 2006 showed that Ramin
trees occur inside APP associated concessions in Senepis and Kampar forest blocks, with an
average of 10-17 trees per hectare. APP’s clearance of natural forests in these concessions
which involves cutting of ramin trees is legally problematic as it is in breach of Indonesia’s
decreed moratorium on ramin logging and trade.”

Rivani Noor and Rully Syumanda, Social Conflict and Environmental Disaster:>"

“For example, in 2003 WALHI Riau found out that PT Mapala Rabda another APP subsidiary
illegally logged out an area up to 1.3 kilometres from its western concession boundary. More
than 57,200 cubic metres of wood were taken illegally .... In 2003, PT Tuah Sekato (also
connected to PT Mapala Rabda/APP) illegally logged a 200 hectare area outside its eastern

2 9

concession boundary, giving Indah Kiat 20,000 cubic metres of ‘free logs’.

“Arara Abadi was proven to have logged illegally inside Giam Siak Kecil Wildlife Reserve,

b4

giving Indah Kiat more than 76,000 cubic metres of ‘free logs’.

“In March 2005, illegal logging was documented in the natural forest in Libo Block, western
Riau .... PT Indah Kiat purchased the timber from these illegal suppliers who did not have the
proper logging permits. By purchasing this wood, Indah Kiat violated Forestry Law No.
41/1999 article 50 clause (3) point (f) which prohibits accepting, purchasing, or selling,
exchanging, storing or processing forest products known or suspected of being illegal. In April
2005, illegal logging was documented in the Senepis Game Reserve. Eyes on the Forest also
confirmed that PT Indah Kiat purchased the timber from this supplier who did not have the
proper permits for cutting and transporting wood.”

The prevalence of logging beyond legal limits in Indonesia results from government

actions that permit logging companies to harvest state-owned timber in contravention of the

' WWF, Asia Pulp & Paper: Hiding Destruction behind False Advertisements, WWF Monitoring Brief (Oct.
2006) at 9. Attached at Exhibit 13.

32 See Rivani Noor and Rully Syumanda, Social Conflict and Environmental Disaster: A report on Asia Pulp
and Paper’s Operations in Sumatra, Indonesia, Community Alliance for Pulp & Paper Advocacy, World
Rainforest Movement, and WALHI (Friends of the Earth Indonesia) (Dec. 2006) at 27. Attached at Exhibit 5.
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law. The World Bank has noted with regard to forestry management in Indonesia: “While
Indonesia’s legal framework is reasonable, its policies and management practices are often
not consistent with that framework.”*® The World Bank cited enforcement problems at both
provincial, local, and central levels of government:

Results on the ground, however, are still heavily influenced by the actions or
proposals of regional governments in this era of decentralization, including
roads through protected areas, small scale timber harvesting licenses, and
resistance to management edicts from the center. At the national level, too,
GOl departments are considering several risky or ill-advised initiatives that
will further threaten forest resources.™

The World Bank also noted “the special problem of corruption in Indonesia,” stating that in

the forest sector, “this is manifested by substantial off-budget flows of revenues and taxes, as

9935

well as lack of transparency in the allocation of land and forest use rights. Finally, the

World Bank noted the role of decentralization in the non-enforcement of forestry laws in

Indonesia:
The decentralization of authority was marked by disorder and a lack of
transparency due to weak planning and institutional capacity in all sectors, but
perhaps especially in forestry. Regions, encouraged by weakened central
governance and a legal framework in flux, asserted jurisdiction and authorities
over forest lands and licenses. These years saw a protracted tug of war
between the center and the districts over control of forest resources, with some
localities adopting short-term forest exploitation practices to raise revenue.*

The Organization for Economic Cooperation and Development also cited the fact that

authorities in Indonesia failed to issue necessary implementing regulations for the country’s

forestry law for three years after the law’s passage in concluding that, “{b}y neglecting to

* Sustaining Indonesia’s Forests: Strategy for the World Bank 2006 — 2009, The World Bank (June 2006) at
viii. Attached at Exhibit 14.

*1d. at 13.

¥ld.at13-14.

*1d. at 14.
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issue the required operational regulations governments give a strong signal that compliance
with the law is not important.”37

Systematic non-enforcement of Indonesian laws regarding timber harvesting in state-
owned forests permits logging companies to obtain valuable government-owned resources
without paying adequate remuneration. This, in turn, lowers input prices for the downstream
industries that consume logs obtained in violation of the law. In the present investigation,
any subsidies that are received by logging companies cross-owned with CFS paper producers
should be attributable to paper exported from Indonesia under 19 C.F.R. § 351.525(b)(6)(iv).
As noted in the petition giving rise to this case and the Department’s initiation checklist,
input suppliers of pulp wood and pulp appear to be cross-owned entities with known CFS

paper producers in Indonesia.*®

The same producers subject to the current investigation
were found to be cross-owned with pulp wood and pulp input suppliers by the Department in
a separate countervailing duty investigation on lined paper products from Indonesia last
year.” The Department has also found that the pulp logs and pulp are input products whose
production is primarily dedicated to production of paper.”’ Thus, any subsidies received by

cross-owned forestry companies and pulp producers are attributable to downstream CFS

paper produced under 19 C.F.R. § 351.525(b)(6)(iv).

37 Arnoldo Contreras-Hermosilla, The Economics of lllegal Logging and Associated Trade, OECD Roundtable
on Sustainable Development (Jan. 2007) at 22. Attached at Exhibit 15.

7 See Indonesia CVD Initiation Checklist, at 6 — 8 (Nov. 20, 2006). See also Notice of Preliminary Affirmative
Countervailing Duty Determination: Certain Lined Paper Products from Indonesia, 71 Fed. Reg. 7524, 7528
(Dep’t Comm., Feb. 13, 2006) (hereinafter “Lined Paper Prelim”).

% See Lined Paper Prelim at 7528. This finding was confirmed, on the basis of adverse facts available, in the
final determination. See Final Affirmative Countervailing Duty Determination and Final Negative Critical
Circumstances Determination: Certain Lined Paper Products from Indonesia, 71 Fed. Reg. 47174 (Dep’t
Comm., Aug. 16, 2006) (hereinafter “Lined Paper Final”) and the accompanying Issues and Decision
Memorandum for the Final Determination in the Countervailing Duty Investigation of Certain Lined Paper
Products from Indonesia (Aug. 9, 2006) (hereinafter “Lined Paper Memo™).

“ See Lined Paper Prelim at 7528.
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A. Financial Contribution

The Indonesian government’s systematic failure to enforce its laws regulating logging
constitutes a financial contribution to the logging industry. The governmental provision of a
good constitutes a financial contribution under 19 U.S.C. § 1677(5)(D)(iii) and 19 C.F.R. §
351.511. The Indonesian government controls nearly 100 percent of the forests in Indonesia,
and standing timber on these lands is a government-owned good.*' When the government
permits illegal logging to continue with impunity, the government provides logging
companies with a very valuable good: government-owned standing timber that would
otherwise be protected from harvest if the government effectively enforced its own laws.
The Department has previously found that access to standing timber on government-owned
land constitutes the provision of a good — and thus a financial contribution — for the purposes
of countervailing duty law.*

B.  Benefit

The government provision of a good confers a benefit to the extent that the good is
provided for less than adequate remuneration under 19 U.S.C. § 1677(S)E)(iv) and 19
C.F.R. § 351.511. In the case of logging that violates Indonesian laws, the government may
receive no remuneration at all from pulp wood producers for the standing timber provided
from government-owned land.® In other cases, the pulp wood producer may provide some

remuneration to the government for logs obtained illegally in the form of stumpage fees that

“! See Lined Paper Memo at 5.

“2 See, e.g., Lined Paper Final. See also Notice of Final Affirmative Countervailing Duty Determination and
Final Negative Critical Circumstances Determination: Certain Softwood Lumber Products From Canada, 67
Fed. Reg. 15545 (Dep’t Comm., Apr. 2, 2002) and accompanying Issues and Decision Memorandum: Final
Results of the Countervailing Duty Investigation of Certain Sofiwood Lumber Products from Canada (Mar. 21,
2001).

© See FWI/GFW, The State of the Forest: Indonesia, Forest Watch Indonesia and Global Forest Watch (2002)
at 31. Attached at Exhibit 3.
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would apply to legally-logged timber or other compensation.44 In either case, the amount of
the benefit is equal to the difference between the remuneration actually supplied to the
government (if any) and what the Department determines to be “adequate remuneration” for
the good (in this case, adequate remuneration for standing timber that is not legally permitted
to be harvested).

The Department has three methods for determining the amount of adequate
remuneration for a good under 19 C.F.R. § 351.511. First, the Department seeks to use a
market-determined price for the good resulting from actual transactions in the country in
question. If such a price does not exist, the Department employs a world market price for the
good. Finally, if neither price is available, the Department measures the adequacy of
remuneration by assessing whether the government price is consistent with market principles.

In its countervailing duty investigation on lined paper from Indonesia, the Department
addressed how to measure “adequate remuneration” for the provision of standing timber from
the government of Indonesia to pulp wood producers. The Department found that there were
no market-determined prices for standing timber in Indonesia, because almost all forest land
is owned by the government.** The Department also found that it had insufficient evidence
of world market prices for standing timber.*® Thus, the Department examined the adequacy
of the remuneration based on the consistency of the government price with market
principles.”’ The benchmark employed by the Department was based on Malaysian prices
for log exports. In the preliminary determination, the Department used export prices for

acacia and eucalyptus pulp logs from Malaysia as the basis for the benchmark for adequate

“ See Id.
“ Lined Paper Memo at 5.
46
Id.
“T1d. at 6.
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remuneration;* relying on adverse facts available in the final determination, the Department
employed Malaysian export prices for mixed tropical hardwood as the basis for the
benchmark.*

In this case, a benchmark based on the export price of legally traded logs from
Malaysia would be insufficient to account for the full amount of remuneration that would be
“adequate” under market principles for the provision of standing timber that is legally
prohibited from being cut for logs. This includes standing timber in protected areas, national
parks, and wildlife reserves, as well as standing timber in other forests that it is illegal to
harvest because it is, for example, growing in a peat swamp forest with a peat depth of more
than three meters®® or not allowed to be harvested under the logging companies license or
annual permits. This timber is nominally protected by law from harvest precisely because it
is of greater value than timber that is allowed to be logged legally. Forests where logging
prohibited by the law does not take place provide a wide array of economic benefits that far
exceed the mere sum of the price that the logs harvested in that forest would earn in the
market if they were allowed to be cut and sold without any legal restrictions.>*

One study of the economic value of forests in Indonesia found that the total economic

value over 30 years of one Indonesian national park varied significantly based on the use of

*® Lined Paper Prelim at 7530 — 7531.

** Lined Paper Memo at 7.

%0 Peat depth limitations protect peatlands that have a high carbon storage capacity and thus play a valuable role
in carbon sequestration and the mitigation of climate change.

>! Such benefits include protection of biodiversity, watershed protection, and carbon storage and sequestration,
among others. For example, the pharmaceutical value of forests is estimated to range from $138 to $332 per
hectare for Northern Borneo and the value of carbon stored in closed primary and secondary forests is estimated
to be as high as $2000 per hectare. The Value of Forest Ecosystems, Secretariat of the Convention on
Biological Diversity and United Nations Environment Program (Nov. 2001) at 19, 24. Attached at Exhibit 16.
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that park.”? Taking into account a variety of economic benefits produced under different use
scenarios (including revenue from selling timber and benefits from conservation such as
water supplies, fishery resources, flood and draught protection, fire prevention, agricultural
cultivation, hydro-electricity generation, tourism revenues, biodiversity, and carbon
sequestration), the study found that the total economic value of the forest dropped from $9.5
billion under a hypothetical conservation scenario to $7.0 billion under a deforestation
scenario that reflected current use of the pa.rk.53 Another study of converting forests to
timber plantations in Indonesia found that such conversion creates substantially more
economic costs than benefits when the revenue from increased pulp wood cultivation is
compared with the loss of healthy forests and the array of benefits that such forests provide.>*
The study found that, for each dollar of benefits generated by such plantations, they
generated economic costs of $1 67.%

The substantial economic benefits that healthy forests provide to the Indonesian
people and the Indonesian government are lost when timber is harvested illegally. Thus,
“adequate” remuneration for legally harvested timber is insufficient to adequately
compensate for the loss of standing timber that is harvested illegally. The massive economic
costs of illegal logging should be taken into account when determining the amount of
remuneration that would adequately compensate the Indonesian government for the provision
of standing timber that is legally protected from harvest to pulp wood suppliers of the paper

industry.

*2 Pieter J.H. van Beukring, et al., “Economic Valuation of the Leuser National Park on Sumatra, Indonesia,”
Ecological Economics 44 (2003) 43 — 62. Attached at Exhibit 17.
 Id. at 60.
34 Julia Maturana, Economic Costs and Benefits of Allocating Forest Land for Industrial Tree Plantation
Qevelopment in Indonesia, CIFOR Working Paper No. 30 (2005). Attached at Exhibit 18.

Id. at 21.
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C. Specificity

Under 19 U.S.C. § 1677(5A)D)(iii), a subsidy is deemed to be specific if it is limited,
in law or in fact, to an enterprise or an industry or to a group of enterprises or industries. The
provision of standing timber for less than adequate remuneration is limited in fact to a group
of industries, namely, the logging industry, pulp and paper mills, sawmills, and
remanufacturers. The Department has previously found that the provision of standing timber
from government-owned land is specific and thus countervailable.’ 6

III.  Conclusion

The subsidy described above appears to be a countervailable subsidy that may benefit
the CFS paper industry in Indonesia. The systematic non-enforcement of forestry laws in
Indonesia permits illegal logging to take place on a massive scale and seriously distorts the
market for wood products in the country. The government’s failure to enforce its own laws
provides a good — standing timber not allowed to be harvested legally — for less than
adequate remuneration to logging companies. There are indications from a variety of sources
that the Indonesian pulp and paper industry may be among those downstream industries that

benefits from these practices.

% See Lined Paper Prelim at 7532, affirmed in Lined Paper Final.
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[llegal logging causes devastating environmental damage, and permitting such
practices to provide an unfair advantage to Indonesian pulp and paper producers directly
harms the U.S. paper industry and its workers. Therefore, USW and the Sierra Club
respectfully request that the Department include this subsidy program in its countervailing

duty investigation on CFS paper from Indonesia.

Respectfully submitted,

— ddz —

Terence P. Stewart

Geert De Prest

Elizabeth J. Drake

Special Counsel to USW and
the Sierra Club
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